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Questionnaire prepared by the Centrefor Judicial Cooperation (CJC) in collaboration with
the Association of European Administrative Judges (AEAJ)

PART 1
Theroleof the national courts

Q1: Are there national legislation or soft law guidels defined by the executive or by the judiciary
itself, concerning the criteria to be followed wharoosing:

» between several types of remedies (e.g. the grhmbjanctions, the imposition of fines,
expulsion or entry bans and detention or othertéitiun of freedom of movement), and

» when deciding about the severity of the sanctiog. lae amount of the fine, the temporary or
final suspension of the economic activity, the perof entry bans or deprivation of liberty)?

Please give examples (especially in environmeat&) hon-discrimination law, aliens law, and utgi
(e.g. telecommunication law)), drawn from suchdégion and such guidelines, if they exist.

Answer: The Swedish administrative courts do no deal with-discrimination law, that is for the civil
courts. Alien cases are dealt with in a few spemiairts only and they only decide on residence fierm
matters, detention decisions and citizenship dmtssi Not expulsion, that is for criminal courts.
Telecommunication law is only dealt with in the adistrative courts of first and second instance in
Stockholm.

Environmental law:

--The National Environment Protection Agency hasuéd handbooks on supervision on
operations/actions affecting the environment asd al handbook on environmental sanction fees. Such
material is focused on the work of the authoribies are used also by the land and environment gourt
Important are also the preparatory works of theiternvnental Code. The environmental code chapter
26 relates to supervision, also a governmentahardie cover this matter.

(a.) Are soft law guidelines followed by national co@rts
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(b.) Sometimes

* Always

* Never

* Nearly Never

Please explain.

----Guidelines, statements in preparatory works ather soft law are regarded, have an impact at lea
on the reasoning but are not always followed.

Q2: Does the legislation/soft law guidelines concegniemedies usually make explicit reference to
effectiveness, proportionality and dissuasivendfss@, do they specify how these principles shdudd
applied?

The principle of proportionality is covered by ckep26 section 9 of the Environmental Code.- sectio
1 refers to effectiveness and dissuasivenessellNBEPA handbooks such discussions are highlighted.-

Also in the field of public procurement, regarditing fee to be paid when an “illegal” procuremerg ha
been made but the law doesn’t specify how to ajlyprinciples.
---In the government bill introducing the law thenégght be some guidelines.

Q3: What would a national court do if the national legidation, did not provide for a remedy
and/or did not indicate specifically how the principles should be applied? See, for instance, on the,

Hard to imagine this situation relating to the Eomimental Code and its solutions. The principle of
legality may have limited the possibilities as greblems may be close to criminal law. -------——-

--Also in other fields of law the legislation mustovide for the remedy/sanction. How to apply the
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principle is often left to the courts, sometimeshaguidelines in the government bill.----------——----

Q4: Gap filling.

(a.). When national rules give no guidance on effectiveness, proportionality and dissuasiveness,

can the national court fill the gap (e-g. the judge select the remedy and determtaentent) ? If so
under which conditions can the court do so anchedfie criteria used for effectiveness, proporiibna

and dissuasiveness? What is the allocation of gipgfpower between the public administration
(including independent regulatory authorities) be bne hand and the court on the other hand? (See
Joined cases C-362/13, C-363/13 and C-40Fiafingd)

Is the gap filling power limited by the criminaltnee of the offence? Please differentiate betweeasa
of law/situations in which the principlaulla poena sine lege’applies and other areas of law where
the infringement is not of a criminal nature.

[Note for the rapporteurWe assume that when the administrative infringereaft criminal nature the
judicial gap filling function is limited or non-esting. But please confirm whether this is s0.]

The principle of legality limitsthe area in cases close to criminal matters, environmental sanction
fees and decisions on conditional fines.

--The court must seek guidelinesin the government bills.

(b.) Who should fill the legidative gap according to the national law: the administration or the
judiciary?

(i) Neither
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(ii) Only the administration

(iii) Only the judiciary

(iv) Both the judiciary and the administration.
Please, explain.

Environmental law: In first instance the adminisba. If it acts too soft and that decision is aplee,
the court in a way is acting as an authority —ringple has the same power to act as the autherity

(c.) Judicial gap filling. If the reply was (iii) or (iv) in questiofb) above, meaning that a judicial gap
filling power related to remedies is recognizeaddairts, what are its limits? In ensuring the ppleof
effectiveness of EU legislation, would the couketanto consideration also the effectiveness aftes
European fundamental rights? Would a court in yoauntry be able to raise issue of the conformity
with the principle of effectiveness and Europeandamental rights ex officio? (e.g. inhuman or
degrading treatment due to the living conditionghie holding centre of illegal entry migrants).

----It is free to act but has to consider fundarakptinciples of law and rights.

(c.1) Can the court modify the conditions set out inidiegion for access to or content of an existing
remedy? E.g. modify the temporal limitation of asxeo courts, invoke certain factual or legal
circumstances that expand access to court or é&gamodify the effects, the length or the condit@f

an injunction.
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(c.2) Can the court create a new remedy to fully impletmtie principle of effectiveness? In the
affirmative case, please provide examples of nendated remedies.

-In the administrative courts we only deal with &#@ms, that is negative measures for the privatéyp
We cannot create new sanctions. Remedies is aygosénse, damages etc. are only dealt with inh civi
courts.

(c.3) Are there any other factors limiting the gap figi power of courts, in relation to remedies? Eg. i
there a correlation with the possibility to usecdiionary power by the administration? How would
administrative discretion limit the gap filling jisial power?

---------- The courts can always decide on mildercéons than what the administration has decided bu
it must have been foreseen by the law. For exanfpiee law gives the choice between warning or the
loss of a permit or sets a range of administrates.

(d.) Gap filling by the administration. If the reply was (i) or (iv) in questiofb) above, meaning that
the gap filling power is conferred to the admirasizn, do courts make reference to the EU priesipl
when reviewing the exercise of that power?
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Example Suppose that legislation does not indicate whiglasures have to be taken, in order to protect
sites adjacent to those which are unlawfully peliijtand the administration conditions the use a$¢h
sites on the adoption of precautionary measureg these measures subject to the “review of
compliance” with the principles of effectivenesgoportionality and dissuasiveness, by national
courts?

Example: Suppose that remedies against air pollution atefoir@seen by legislation despite non-
compliance with EU legislation, is the public admstration allowed to take measures such as car
restriction or ban and what is the control of jusiga such measures?

Answer: Environmental law: Yes — both which measures iteen adopted and how strict they should
be applied. The general provisions in the EnviromialeCode are sufficient (general precautionary
principles and the different instruments for thpeswisory authority may be applied — if not appliad

the authority, it may be so by the court or theecaeferred back to the authority to take approeriat
actions.)

Q5. Evaluating the conflicts between national legislation implementing EU law and the principles
of effectiveness, proportionality and dissuasiveness.

[Note for the rapporteurHere there is national legislation concerning réi@e but it conflicts with the
principles. See Case C-81/¥%ociatia ACCEPYand Case C- 331/18icula’]
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(a.1) Assessing therole of EU principles over sanctions: general questions.

The set of examples above illustrates a potemniallict between national laws and the principleha/
are the available techniques which a national jurigeuse, so as to ensure compliance with EU law?

----A judge can disregard national legislation whiegis in conflict with EU law principles.--------------

Can the national court ‘deviate’ from national Egtion?
If yes:

- Would the national judge interpret national lawa@ding to the above mentioned principles
and thus modify the national remedy?

- Could the national law be dis-applied and if sajldahe judge issue an order containing a
‘new remedy’?

- Other hypothesis?

Environmental law: -In principle yes — hard to fipchctical examples.

A judge cannot decidenomore severe sanction but decide on milder sartio
referring to the EU principle on proportionality
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(a.2) Assessing therole of effectiveness on sanctions: Penalties have to be effective’.

When applying national legislation, if the judgemdifies a conflict with the principle of effectiness
and the specific domestic provisions at issue, vératthe most common ‘tools’ available to her to
address this conflict?

Example:A driver causes a traffic accident. Regardlessrimfinal/civil sanctions, can the court add an
additional penalty to those stated by the law, égample the suspension/ withdrawal of the driving
licence of a driver, on the basis of effectiveresd dissuasiveness of sanctions?

B.Example Suppose that administrative fines are foreseegase of breach of species protection
legislation. The level of fines does not providee@uate incentives to adopt precautionary measures.
Could judges increase fines in order to ensure tiange?

Example In case of a third country national who has mspected the domestic procedural time limit
for lodging an appeal against the first court oroeremoval, would the court automatically rejeuoé t
appeal, or on the basis of circumstantial evidesmmeept the appeal introduced after the expiry ef th
procedural time limit? What would these circumstnbe (e.g. third country national was not informed
in a language (s)he understands about the firgtrios decision, etc.)?

Answer B. If the operator appeals a decision, thesfcan’t be increased. If a neighbour or an NGO
appeals an order from an authority, the court imesacases (conditional fines — not environmental
sanction fees, according to statements in the paiegrg works of the Environmental Code.) may decide
on stricter measures and also the sum of conditfores.

---Answer A: The court can’t add an additional pgnat must have been given by the administrative
body according to law.
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Does the principle of legality play a role in thectsion of the court? If so, how? ( the questiomeant
to address the problem of judicial discretion aber definition of remedies).

Answer: In cases close to criminal cases, the measuust be covered by law and correct claims.-----

(a.3) Assessing therole of proportionality on sanctions. Penalties have to be proportionate.

When applying national legislation if the judge ntibes a conflict between the principle of
proportionality and the specific provisions at sswhat are the most common ‘tools’ available to
address this conflictfaee for instance, Dublin 1l Regulation (604/201i8)Art 28 (2)]

Example National law imposes a fine somewhere betwee®&16 3000 (Euro). After scrutinizing the
proportionality requirement, the judge reachesdbeclusion that even the lesser amount is too high:
Can the judge reduce the fine below the minimuraghold established by the law, in accordance with
the principle of proportionality?

Example National law defines a time span for the temppmarspension of the activities of a factory,
polluting the environment to somewhere between &gsdand 6 months. The judge believes that the
minimum closure period violates the principle obmportionality ( too long!). Can the judge decrease
the period of suspension below 60 days by applthegrinciple of proportionality?

Can the court do it directly or does it first haweask for a preliminary reference from the CJEU?
What are the criteria upon which the court has &kerthe decision?

Answer, environmental law: The Court cannot impiple reduce the sum of environmental sanction
fees (fixed sums in governmental ordinances).dpbportionate, the decision will be quashed.

Example 2, | don't see that situation.-----Probatudy.

Does the principle of legality play a role in thectsion of the court? If so, how? ( the questiomeant
to address the problem of judicial discretion aber definition of remedies).

------ Yes. No sanction without law.
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(a.4) Assessing therole of dissuasiveness on sanctions: Penalties have to be dissuasive.

When assessing the dissuasiveness of a particaatien what are the criteria to be used by the
national court?

Example National law defines a fine for a violation ofoft safety law, ranging between €1000 and
3000 (Euro). The judge believes that even the higireshold is not sufficient to dissuade entegwis
from producing/marketing dangerous foodstuff. Cha ssue a fine higher than €3000 claiming that
national law is not conforming to the principledi$suasiveness? If not is there any remedy availabl
her to promote true deterrence.

Example National law defines a time span for the temppmarspension of the activities of a factory
polluting the environment to between 30 days andofiths. The judge believes that even the longest
period is too short and that it does not complyhwite principle of dissuasiveness. Can the national
judge increase the time of suspension beyond 6hmdnt applying the principle of dissuasiveness?

Can the court modify the sanction directly or dtesjudge first have to ask for a preliminary refere
from the CJEU to assess the conflict of national\ath the principle of dissuasiveness?

Does the principle of legality play a role in thectsion of the court? If so, how? ( the questimeant
to address the problem of judicial discretion aber definition of remedies).

Answer, environmental law: We don't have any fixed tinmits. After appeal of a decision from
supervisory authority, we may order an operatatop his activities if regarded needed. A penalty s
may be set in order to force the operator to foltbw order. If a time-limit is set in an orderjstdone
regarding risks for health and environment, andctvisteps that have to be taken in order to clossndo

--Example 1: The court can never decide on a hifjherthan that prescribed in law according to the
principle of legality.

(a.5) Is the evaluation of compatibility between natiolasv and EU principles, solved differently if the
sanction is criminal in nature, as that term isarstbod in accordance with the case law of the CJEU
and ECtHR? How does theé bis in idemprinciple play out?

----yes. In the legislation (the environmental cadal in a governmental ordinance on environmental
sanction fees), there are provisions to avoid $amctees and conditional fines combined with

[Digitare il testo]



European University Institute march 2015

punishment according to the criminal law.

----The same in tax law: You can’t combine sancfie®s and criminal punishment in two different
proceedings (but it would be possible in one prdocer—but then you have to change the law so that
for instance the criminal court decides also onatiministrative sanction as well as the crimina on
vice versa)

(a.6) Is the evaluation of compatibility between natiolzav and EU principles solved differently in
different fields/areas of administrative law? Fostance, is the principle of proportionality or ttlod
deterrence implemented through a different testjfierent fields or areas of such law? Please ipeov
examples from your case law.

(a.7) When applying these principles in court, pleasantgjfy the relevance of each principle while
defining remedies on the basis of the current tagdfrom 1 to 3)?

----- 1. Proportionality
------ 2. Effectiveness

3. Deterrence
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Part Il

Choice of remedies and escalation of sanctions.

Choice of remedies

Q1. Where the national administrative court can selestedies within a predefined legislative menu,
are the principles of effectiveness, proportiogakitnd dissuasiveness considered and applied, or
presumed to have been taken already into consideray the legislator? (See Ca€e54/07,Feyr,

see also Geneva Convention, at Art 31(1)])

(a.) What are the essential elements to be taken atouat in selecting the appropriate remedy?

-The decisions are to be taken by an authorityirgi instance. After appeal a court can use theesam
remedies as the authority.

(b.) How do the principles affect the choice betweemeadies? For example is the choice between a
fine, an injunction, entry ban or deprivation obdity influenced by proportionality and/or
dissuasiveness? If so explain in what way ( doegutige have to choose the least burdensome sanctio
first?). [See for instance, Recast Reception Divec{(2013/33), at Art. 8 and Art. 9; Recast
Qualification Directive (2011/95), at Art. 12].
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----- The judge has to examine the decision of ththarity. It depends who is the appellant and wigat
or she wants. In the first instance it is always firivate party that appeals the decision of the
administration. In the second instance it mighth®e administrative authority who is appellant-tu t
court can never make a more severe decision tleaauthority made originally.

(c) Is there a difference in the choice of remediethd infringement relates to the violation of a
fundamental right as distinct from an ordinary tiglhich is not included in the Charter? What dre t
main sanctions used by the judge in order to jstie choice of remedies? (e.g. seriousness of the
breach, impact on victim recidivism etc.)

--Again (see background) the frame of the caseetsby the authority when making the appealed
decision. The court can never be more severe tf@aauthority — only milder.

(d.) Does the identity of the defendant (whether thiglipladministration or a private party, a firm or a
individual) affect the choice of remedy by the aatl court? E.g, is the principle of proportionalit
applied differently when the State is a defendastthe principle of dissuasiveness applied diffédyen
in such circumstances?

—————— In the rare cases where the State is a def@n@hcting like a private party), for example pabl
procurement, the principle of proportionality ipépd in the same way
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Escalation of remedies
Definition of escalation:

Escalation implies the possibility to use ‘strorigemedies when previous remedies have failedg: (e.
A polluter has been fined, but continues pollutsagthat an injunction to stop polluting or to suspe
the activity, might follow the fine; an individuahnctioned for defamatory or discriminatory statetse
or conduct related to employment continues thisrdignatory conduct, see ACCEPT case).

Note: the distinction between two following forms afoalation for the same infringement:

a. Escalation within the same type of sanction;
b. Escalation through a combination of different sems.

Q2. Escalation within the same sanction

(a.) When there is a persistent infringement can thgguescalate the sanction in relation to the same
violation, where the original sanction has not beemplied with (e.g. increase the amount of the,fin
transform an injunction that temporarily stops #loivity into a permanent injunction closing dovine t
activity, etc.)?

Environmental law:-------- Yes, after appeal fromigtédour or an NGO.

-Other administrative law: Not on the court’s ovmitiative but the administration can apply for a
stronger sanction, imposition of a conditional fine

(b.) Can the escalating power be exercised by the oeweh without an explicit legal statutory
provision? Does the power of the judge to escappdy to every type of sanction in the same way? Or
are there differences between fines, injunctioms|atations and other types of remedies?
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The measures must be based on a legal provisiaith-a&e found in the Environmental Code. Fines
under the criminal chapter of the Environmental €ade exclusive for ordinary courts.----------------

(c.) How do the principles of effectiveness, proporélity and dissuasiveness affect the possibility to
escalate sanctions?

Example:In case of a third country national (TCN) stayitkggally in the country, Directive 2008/115
provides for a detailed procedure for the remo¥ahe TCN (in part. Arts 6-8). The different stagds
removal vary depending on whether the TCN acceptsetvoluntary returned or not, usually starting
with the return decision and culminating with tleenioval, and possibly accompanied by an entry ban
whose length is variable (Art. 11). What are th#edent stages in the removal procedure establislyed
your country? Do these include coercive measureg. @ustody or other deprivation of liberty
measures)? Do they require gradual escalationhdsescalation and the choice of the escalation
determined by the principle of proportionality? Farstance do courts use the principle of
proportionality to check if there are alternativeasures less coercive than deprivation of libe?ty
What elements does the court take into accourterbalancing exercise, e.g. risk of abscondingereev
crime, terrorism related crimes. In case the nafitegislation does not define detention/deprivatid
liberty as a last resort measure, how do the nalticourts approach this?

Example In the case of a TCN illegally staying in the nby who was taken in custody, being suspect
of a severe crime, or terrorism related acts, @ostiages in the removal procedure need to belgtrict
followed? Or can the administration/court, for i@as of effectiveness, bypass a step in the escglati

measures?

————— If the administration has gone to court ankeaksfor a conditional fine for a private party ttwurt
can look at all these principles------- But in thesses the law does not prescribe an exact suns 4t
to the administration to decide. Once the admiaiiin asked for a conditional fine of 10 millionr&s
in a telecommunication case in order to be deterfidre court lowered the sum —substantially Itas n
possible for the court to escalate the sum
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Q3. Escalation between different sanctions within adstiative enforcement

(a) In case of a persistent infringement can the gudgcalate the sanctions in relation to the same
violation where the original sanction has not beemplied with (e.g. move from a fine to an injuocit

------- Not on the judge’s own initiative

(b.) Can the escalating power be exercised even witlilouxplicit legal statutory provision? Does the
power of the judge to escalate apply to every saméh the same way? Or is there a difference betwe
fines, injunctions, declarations and other typeseafedies?

No

(c.) How do the principles of effectiveness, propordility and dissuasiveness affect this power?

---------- The judge does not have this power
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(d.) Can the Rapporteur provide examples of how prapmatity has contributed in defining the
sequence of remedies modifying that provided bylégal framework? When, for example, has the
escalation been considered in violation of propodlity because “progressivity” of sanctions hasrbe
lacking?

————————————— The judge must decide within the ledgedmework Only if the judge wants to give a milder
sanction it would be possible to refer to the pphec of proportionality and not follow the law (in
special situations)

(e)) Can the Rapporteur provide examples of changkgislation concerning administrative remedies,
to comply with the principle of proportionality thikave been favoured by judicial practices?

No

(f.) Can the Rapporteur provide examples of changégislation concerning administrative remedies
to comply with the principle of dissuasiveness poted by judicial practices?

No
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Part 111

Combination or heap of remedies within administrative enfor cement.

In the previous section of this questionnaire chaitremedies by national courts has been analysed.
this section we would like the Rapporteur to exantime possibility (and limits) of combining various
remedies within the same type of enforcement.

(Q.1) Can different remedies addressing the same irdnremt be combined/associated?

Example:a company produces food potentially dangerousealti. The danger materializes. Is it
possible ( at the same time) to fine the compamguspend the activity and to order a change in the
production process? Can these remedies and sanb&ocombined in a single case scenario?

Example a company does not comply with the permit dettdeby authorities. Do authorities have
different escalating remedies? Do authorities haveomply with a specific scale of measures or do
they have a large margin of appreciation as retf@devel of action (for instance by directly adapt
suspension of the permit or even the cancellatfdheopermit)?

Example The Return Directive provides that an entry baAousd automatically be issued with the
removal order; the length of the entry ban hasetedtablished by the national authorities, depgndim
the circumstances of the case. What are the cittesntss commonly considered by the national courts
in your country? (Art. 11(2) Return Directive - Tlength of the entry ban shall be determined witk d
regard to all relevant circumstances of the indigidcase and shall not in principle exceed fiveryela
may however exceed five years if the third-coumiayional represents a serious threat to publicpoli
public security or national security.)

---1. Yes

2. Some legislation gives the authorities a maogiappreciation

-3. | have no information regarding asylum cases

Example What about in the case of discriminatory condofcthe employer related to the hiring or
working environment based on sexual orientationdge, age criteria?
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(Q.2) If remedies can be combined, how do the princigéseffectiveness, proportionality, and
dissuasiveness, influence the choice of ‘if’ anowh the court should combine such remedies?

(a) How does effectiveness affect the combination exhedies? For example can an affirmative
injunction to clean the site be combined with ateo prohibiting the use of certain pollutants?uldo
injunctions combine suspension of permit and injiomcto clean the site or a combination of measures
including revision of the permit by judges ?

-Environmental law: --------- An authority can ingHirst instance make a combination of remedies as
described.-If it does not act, after appeal, thetomay decide on which remedies that are apprigpria

(b.) How does proportionality affect the combinatiorrefedies? For example can administrative fines
and court injunctions be imposed on the same ameasid/or sequentially in the same case? What are
the limits to this type of approach on the basisatfonal current case law?

-Environmental law: -No, the conditional fines (ingtions) are imposed either by the authority or by
court, after appeal.
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(c.) How does dissuasiveness affect the combinatiorermiedies? What are the limits to this type of
approach of the basis of national current case law?

Environmental law:------ The remedies must be sairiter to deter the operator from further violation
it should not be cheaper for the operator not te-a¢

(Q.3) How does the criminal nature or aspect of the t@maffect the possibility to heap different
remedies? Here we assume that the administrative: can also administer criminal sanctions.

Scenario 1:the fine is criminal in nature but the injunction is not. Is this type of combination
between different remedies possible in your syst&n?judges consider the three principles when
determining what the combination should be? Fomngpta does the principle of proportionality apply
differently if the two sanctions are administratseif one is criminal and the other is administra?

Scenario 2:both fine and injunction are of a criminal nature. Is it then possible for the judge to
impose both sanctions? Does the princip&ebis in idem’preclude the use of multiple sanctions? What
are the limits regarding the principle of ne bisdam (Art. 4 of Protocol No. 7 of the ECHR)?

-Answer: ---Fines are decided by prosecutor or tgjnary court. Conditional fines (injunctions) dre
the first instance decided by the supervisory aitthdf its measures are regarded too soft, adfgreal
a court may decide in the same manner (same lionigtas the authority.
--------- Ne bis in idem is relevant as mentionediea But conditional fines, combined with an orde

stop an operation or to take certain precautiomagasures, are set for the future but fines and
environmental sanction fees are targeting whatlaapened and thus and in practice most often do not
violate of the principle of ne bis in idem — noétbame offence.
---In tax law it is no longer possible to have aninal punishment and an administrative-sanctian fo
the same action—if the sanction/punishment are segan different proceedings
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Part IV
Combining multiple enfor cement mechanisms

In the previous part we consider the possibiliticombining remedies within one type of enforcement

( civil, criminal, administrative). We now move #scenario where the potential combination concerns
remedies and sanctions based on different enforemechanisms e.g. combining a criminal and
administrative sanction, or public and private ecément ( for example in competition law injuncton
and damages). The combination of different enfom@mmechanisms generally presuppose the
operations of different courts. However in somdanse the same court can administer remedies based
on different enforcement mechanisms.

(Q.1) Is it possible that the same infringement hasedffit, multiple consequences in the field of
criminal and administrative law? Can multiple esfEment mechanisms be combined? What are the
limits, if any?

Environmental law:----In principle yes — criminalatters in ordinary court and administrative sanmgio
at the land and environment court. The ne bis @midimits the possibilities to combine, irrespeetit/
the combination is met in the same or in differemirts.

----Tax surcharge can be combined with jail or $ifier tax crimes but not for identical actions—-

(Q.2) A Does your legal order foresee a combination ofedies to be imposed by criminal courts and
administrative remedies of a criminal nature, (e term is understood according to the case lathveof
ECtHR) to be imposed by administrative courts?

B. How do the principles affect such combinatior®? Example, does the principle of proportionality
induce judges to use administrative rather thamioal sanctions? Fines rather than imprisonment?

-Environmental law:-----A. yes---
B. The principle of néis in idem is relevant. Also principles of propanality

are regarded in criminal court considering if thhes been injunctions on costly investments to meet
environmental requirements ordered by authoritigyocourt after appeal. In administrative cases e b
in idem can be relevant otherwise if a person ks lpunished for an offence, in principle it does n
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affect the area to act in order to rectify e.g. baantenance of water facilities or to clean uplyietl
areas.

(Q.3) When the violation has already been establisheal éryminal court, does the administrative court
have to take that into account, when defining tipprapriate remedy? For example would the
proportionality principle imply the reduction ofcaiminal fine if the activity has been suspendedahy
administrative injunction?

---------- No, only when the principle ne bis in idds affected
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Part V

L egal innovation through judicial decision making in administrative law:

(Q.1) Have judges created new remedies whilst enforaohginistrative law when implementing EU
law? (See Unibet C-432/05

(Q.2) When have the principles of effectiveness, prapoality and dissuasiveness been the drivers of
judicial innovation?

(Q.3) What are the principle constraints of judiciah@wvation? Can the Reporter provide examples
where courts have rejected a request for remedidiseogrounds of one of these constraints?

--No.

Case C-432/05, Unibet, ECLI:EU:C:2007:163, para.‘[/7.] the principle of effective judicial protectiaf
an individual’s rights under Community law must bieiipreted as requiring it to be possible in thedeg
order of a Member State for interim relief to beugted until the competent court has given a rubng
whether national provisions are compatible with Comitydaw, where the grant of such relief is neceggar
ensure the full effectiveness of the judgment tilen on the existence of such rights
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